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This is in response to your reguest for technical advice
dated January 19, 1988, and will confirm our authorization by
telephone on February 18, 1988, to settle tne above-captioned
case asg to attorney fees in the amount of $_pursuant to
I.R.C. § 7430,

I550E

Wnether the position of the United States was substantialiy
justified within the meaning of section 7430. 7430-0000.

CONCLUSION

Although we do not believe that the Tax Court would be
authorized to award petitioners attorneys' fees under section
7430, based on the facts of this case, we believe that payment
of the fee as part of an agreed settlement is warranted.

FACTS

Petitioners were issued a statutory notice of deficiency in
tnis case on based on the issuance of an
erroneous Form 1099 for SHEE >y 2 bank in [ Tcxas.
Prior to tae issuance of the statutory notice of deficiency, tihe
taxpayer's accountant on i, provided verification to
the Service that the taxpayers_had reported all their income on

their tax return designating $ "income" rather than
"dividends."

Petitioners timeli filed a petition in the Tax Court on -

and on the Dallas District Counsel filed
an answer denying that the notice of deficiency was issued in
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error. On NN toc Appeals Office proposed

conceding the case by a stipulated decision., However, tae
stipulated decision conceding the deficiency was never fiied

with the court, conseguently tne case was transferred to Austin
District Counsel ob .

LEGAL ANALYSIS

Becauss this case was initiated after December 31, 1385, it
is governad by secticon 7430, as amenaca Dy section 1551 of the
Tax Reform Act of 1986, P.L. 9$9-154, 100 stat. 2085, 2752,
Section 7430 authorizes the award of reasonable litigation costo
to a taxpayer wno prevails in a civil action under the Cods witn
the governament in any federai court. Thne statute iists tae
ftolloving tnree reguirewents wiilch tue tadpayer wmust Satiscy
before the taxpayer 1s 2 prevailing party:

1. Taxpayer must suostancially prevaii in tn2 litigation
{section 743C(c) (2) (A)(ii));

2. 7Taxpayer must nave exuausted adininistrative remedles
availabie to hiwm (3ectilon 7430(0)(2)): and

3. Taxpayer must estadliisih tnat respondent's position is
not substantially justified (section 7430{c) (2){A){i)).

1. Substantialiy Preval
In the instant case, the petitioners nas substantiaily
prevalriea. A stipulated dec.s:ion has been prepared wihich
concedess taere is no deficiency cue f[row petitioners.

2. Exhaustion of Administrative Remedies

A taxpayer is geemed to have exaaustea his adwinistrative
remedies if he did not receive a 30~day letter and ne discussed
the case witn tue Appeals Division after tine petition is fiied,
Treas. Reg. § 301.7430-1(f)(2). 1In the instant case, the
petitioners did not receive a 30-day letter and apparentiy
petitioners did discuss the case witi tne Appeals Qffice atfter
the petition was filed., Also, their accountant responded to
Service audit inguiries witn fuil substantiation and euplanacion
of tiue matter. Tonere 1s no inaication taat taroughout tiis
procedure petitioners failied to take advantage of any
adininistrative remedies.

3. Bunsta

Section 7430 aliows tine court, in tnis cass the Tax Court,
to award fees and costs to successful petitioners in civil
actions under the Code. In order to be entitled to fees in post
1986 cases, the petitioner must show tnat the government's
position was not substantially justified. The Tax Court has
neld in Sper v, Coummissioneg, 89 T.C, 7% (1967), Rutana v,
Commissioner, 88 T.C. 1329 (1987), and Rogeyrs v, Commigsioner
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T.C. Memo 1987-374, that substantially justified is the sane as
reasonable in part reiying on pre-1985 Bgual Access to Justcice
Act (EAJA) cases.

. Whiie we favor tais definition of substantially justified,
we also believe it is subject to being wodified since the Tayx
Court diu not’ focus on the 1585 amendents to tie LBAJA. UWaen
EAJA was amended in 1985, the definition of substantiadl
justification was clarified. Tie legisiative nistory of tae
amendments indicates that substantial justification means aore
than mere reascnabieness on the part of tane governienc. ..
Rep. Ho. 120 at 9, 1985 U.3. Cods Cong. and Ad. Hews at 13¢€.

In gavette v, Qfiice of Personne, panavement, 758 F.2a 1363
(Fed. Cir. 1959), the court acia that subdstantiai justifiication
reguires tnat the government show that 1t 15 clearly reasonao.e
in asserting its position. xd at 1572, The court reiied on tae
atorementioned 1985 amenamencts to BAJA and the legislative
nistory in s0 concluding. Undecr Gavette, in order to suovw tihat
respondent’s position was not substantially justified, the
petitioner must prove that respondent nas persisted in pressing
a tepnuous factual or legal position, 4rbeit one noul wWidily
wituouc foundacion. Id.

In addition, in Saer, supra, tioe Taxn Court nzsld tnat 1t aas
no autaority to grant an awariu Of e 5 cncept as
relateg fo a proceedlng Over walcd tie court pas jucisdiction ==
tne successful petition of a notice of deficiency. Aciivity
before the involvement of tne District Counsel attorney,
pre—-petition coilection activity, or the unreasonavleness o a
notice of Jdeficiency, are not watters over wolca tune Taxn Court
may act, Tae Tax Court is a court of limicted jurisdiction, ana
1s not empowered in disgputes arising out of aileyed.y Lupropdr
adininistrative activity. loreover, tae granting of actorneyg!
fees and c¢osts against tuoe sovereliyn Dy stacure is a vaives of
sovereign immunity, ana such wailvers must be strictly construed
in favor of tue sovereign., Ruckeisnaus v, Sierra Ciuo, 48532 U.5.
680 (19%83); Ewing anda Thonas, P,AH, v, Heye, 833 F.24 613 (1llti
Cir. 1936).

In the most recent cases under the post-1985 Tax Reform Act
provision for attorneys' Lees, tne Tax Court has foilowed a
conservative approacn. Only tae actionsgs of the government aiter
the fiiing or tie petition are considerea relevant to the
determination of whetiuer or not the government is substantia.iy
justified in its position. Suaer, supra; Shifman v,
Commissioner, T.C. liemo 1587-347; Rouffy v, Commissiponer, 7.C.
Memo 1987-5. 1In Saifman tue court found that no fees were
allowable, no matter how the notice of deficiency had been
generated administrativeliy as long as the district counsel
attorney acted promptiy to disiiss the action and concede the
geficliency after the petition was filed. The Rouffy case
considered the same guestion, dealing ohiy witn tne issue of
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whnetaer the time recuired for tue ¢ase to be conceded aiter tne
filing of tae petition was reasonhaosie. In Rourify tue petition
was fiied in July, 135385, District Counsel researched the casc
and determined tnat it siouid be concededa within the ensuing
five montas. Tais delay was considerad to be reasonable, undec:
the pre-12806 standards.

However, Li@ court has found on sGihe occasions that if
¢oncession was unreasonawly delayeo tne delay Itself will gave
rise to an award of fees unaer section 7430. Stieua v,
Conmisgioner, 89 7,.C. llo. 5% (October 8, 19%87). In the inscant
case, taere was a five monti delay berore the Appeals Office
ofrereu to concede tie unucrliying suonstantive tax issue. Tae
eygLegiousness ol the adilnistrative error coura incliine tue
court to mane an awyard based on such & delay. Therzlfore, there
arb 5o Litzgation nazaras pregent, Altnousa the Yax Court

@Cceuents are strongly in ouf Lavoi, a case guch as tais one
coulLd enpand tie reaca oi secition 7430 COISldﬁrau¢j were tae
Ccourt to ruie against us, pOaulJij to the extent of Loiding that
any case vased on simiiap Lacts in winich we uid not promptliy
concews resusts in an unjustiiiaple delay, wWuichr SURSOITS an
award under section 7430.

For th@se reasons, as cowmiunicated Lo you Oy puloig on

Feuruagy 18, 1983, We concur witih youL recomwreindaticy tiat tae
attorneys' fe2s 1lszsue be conceded in tinis case and autnorize you
TO wrepare a de01u;oa aocuinent rez*tyt;nu taat petitioners be
avaraea :D- A5 C@asgonaole ‘x\_.k_,:l;;o;x COSTE.
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